USING THE CONSULTANCY AGREEMENT FOR THE PROVISION OF COACHING SERVICES BY AN INDIVIDUAL
Insert the name of the Club and the name and address of the coach at the top of page 1 of the agreement.  Throughout the agreement, the coach is referred to as “you”.  The club is referred to as the Club (with a capital “C”).  This can be changed to ‘Centre’ if you prefer.  You should insert the date that the Coach’s engagement under this particular agreement is due to begin (or actually began if it has already commenced).

1 Definitions 

These terms are used frequently throughout the agreement. When used as defined here or elsewhere in the agreement (in inverted commas and in bold letters) the first letters of each word of the term will be capitalised. Please refer back to these definitions when capitalised terms are used.
2 Provision of coaching
Clause 2 is the basis of the agreement and stipulates that the Coach provide the Club with the services listed in Schedule 1 to the agreement.  The services required by the Club should be included in the agreement at Schedule 1.  These could include all aspects of the design and delivery of the agreed coaching programme which the Club wants the Coach to undertake.  It is important that the Schedule lists everything that the Club wants the Coach to do for it.
Clause 2.1 also deals with when the coach is to provide the services. If the Club has a high degree of control over the coach there is a higher risk of the relationship being deemed to be one of employment rather than self-employment.  Clubs may wish to insert the name of an individual to which the Coach should report.  
Clause 2.2 incorporates a general obligation on the coach to provide the services in accordance with best practice and all relevant codes of conduct (including holding an LTA Coach Licence and providing an enhanced disclosure from the Criminal Records Bureau), and to act in the Club’s best interests at all times.  The coach is also required to comply with all of the Club’s reasonable instructions and lawful directions.  

Clause 2.3 provides that the coach must provide details of any likely absences and the reasons for them and is also useful to avoid the coach being considered to be the Club’s employee.  This is because a contract of employment is a personal obligation.  Additionally, if the coach can send a replacement in his/her place, he/she is more likely to be self-employed.  Clause 2.3 also stipulates that any replacement coach used must be suitably qualified and competent and sets out that the coach will be responsible for the replacement’s fee rate, actually paying the replacement and the replacement’s performance.  Please note that this is not compulsory, but is a very useful clause in determining the coach’s status. 

3 Fees and expenses
Clause 3 deals with the level of fees to be paid to the coach.

The Club should insert into clause 3.1 details of the agreed fee rate, which could be an hourly, daily rate or even a fixed weekly, monthly or annual fee. If the Club wants the fee level to be capped details should be included as prompted in the final sentence of clause 3.1. This clause also specifies whether or not the fee is inclusive or exclusive of VAT.  This will depend on the coach's VAT registration status, which in turn will depend on his or her annual income and the Club should seek to establish this information before making payments. 

Clause 3.2 specifies the payment arrangements.  Payment should only be made against invoices submitted by the coach as specified in clause 3.1 and details of the coaching given have been provided to the Club. The second sentence of clause 3.2 specifies that the coach is also entitled to be paid if services are not provided in certain circumstances, for which the Club is responsible.
Clause 3.3 states that the Club may not pay any Fees to the Coach should the Coach not provide the Coaching specified in the Agreement.  This clause is designed to ensure that the Coach’s status as a self-employed consultant is properly reflected.  The contrast is with a salaried employee, whose pay would be paid even if the employee did not do everything in his or her job description.

4 Confidentiality

Clause 4 deals with confidentiality, requiring the coach to keep secret any confidential information which he or she learns as a result of working with the Club.  The Club should check the definition of Confidential Information to ensure that all types of information that it considers confidential and to which the coach has access have been included. 

5 Data protection and monitoring

Clause 5 deals with the obligations of the Coach and the Club with regard to data protection.  This is an important clause as the Coach may be processing personal data on behalf of the Club. 

6 Insurance

Clause 6 provides that the coach is responsible for and required to have in place at all times when the services are provided, their own insurance for professional indemnity and public liability.  Not only does this protect the Club, but also shows that the coach is carrying a level of financial risk and thus more likely to be self-employed than employed.  

7 Intellectual property and proprietary rights

Clause 7 ensures that the Club retains ownership of any and all intellectual property rights used in, and arising from, the services provided by the Coach under the agreement.  This clause is important so that the use by the Coach of any logos or trademarks of the Club is properly restricted.

8 Termination

Clause 8.1 allows the term of the engagement to be specified. An end date should be inserted where the coach is to be engaged for a fixed period.  

Alternatively, the Club can stipulate that the agreement can run for an indefinite period, subject to either party giving a period of notice. There is no need to refer to the statutory minimum notice periods as these only apply to employees.  Instead the Club is free to decide the notice period.  As the notice is mutual (i.e. the same for both parties) the Club should consider how much notice it would like the coach to give and also how quickly it may want to terminate the relationship.

Clause 8.2 allows the Club to terminate the contract without notice if the coach has committed a serious or persistent breach of contract, been convicted of certain criminal offences or acted in breach of any guidelines or been suspended by the any of the Club’s regulatory bodies.

Under clause 8.3, the Coach must return any property of the Club on termination of the agreement. 

9 Authority and relationship of the parties
Clause 9 is vital and states the relationship between the Club and the coach, clarifying that he or she is not an employee of the Club and so is not entitled to any of the usual employee benefits. 

Clauses 9.1 and 9.2 prevent the Coach from holding himself or herself out as a representative of the Club or incurring any liability or obligation on behalf of the Club without specific written permission.

Clause 9.3 is an explicit statement providing that the coach is not considered to be an employee of the Club. This clause is useful in indicating the intentions of the parties, but the Club should be aware that this label is not of itself determinative of employment status.  A tribunal will look to establish the true nature of the relationship, taking into account factors such as the degree of control exercised by the Club over the coach.

Clause 9.4 states that the Coach may carry out work for third parties during the course of the Agreement.  One of the key characteristics of employee status is whether the individual concerned is able to carry out work for third parties or whether the contract is one of ‘personal service’.  If the individual is able to carry out services for a third party it would be strongly indicative of consultancy status.
Clause 9.5 specifies that the Coach (and the Replacement Coach) are not entitled to any pension or other benefits as a result of entering into the agreement.

Clause 9.6 is also vital and states that the Coach is responsible for his or her own income tax and National Insurance position. The second sentence of clause 9.6 protects the Club in circumstances where, at any time in the future, HMRC pursues the Club for non-payment of income tax or National Insurance contributions in respect of the coach and entitles the Club, relying on this clause, to recover the amount owed from the coach.  However, note that enforcement of this indemnity against an individual is difficult.

10 Limitation of Liability and Indemnities

Clause 10.1 is a full indemnity given by the Coach covering any loss or liabilities of the Club arising from the provision of the coaching.  Clauses 10.4 restricts any liability of the Club to the value of the Fees paid under the Agreement and clause 10.2 provides the opportunity for the Club to insert a limit for the liability of the Coach.  It is entirely between the Club and the Coach to agree an appropriate limit, but often this will be equal to the maximum insurance cover under the Coach’s insurance policies.  
11 General
Clause 11.1 ensures that no third party has any rights under the Agreement.

Clause 11.2 provides that changes in personal details must be communicated to either side at the latest within 10 days of any change.

Clause 11.3 deals with the requirements of either party when giving notice under the agreement.

Clause 11.4, supplemented by clause 11.5, is an entire agreement clause, stipulating that this agreement reflects the whole arrangement and any previous agreements, whether oral or written will be replaced by this agreement. This provides that the parties to a contract can only rely on the terms of the written agreement. They cannot, for example, rely on any statements or representations made during negotiations. The Club should be aware, however, that the clause cannot exclude liability for any deliberately misleading statements.

Clause 11.6 merely stipulates that in the event of any dispute courts in England will have jurisdiction to hear the claim. This clause is necessary for the avoidance of doubt in circumstances eg, where the coach is a foreign national or has moved overseas, and seeks to prevent a claim being brought against the Club in a foreign court.

Clause 11.7 restricts the right of the Coach to assign his/her obligations under the Agreement other than the ability to provide a Replacement Coach in accordance with clause 2.3.
Schedule 1

This Schedule must be completed to reflect the duties expected of the Coach. See the notes for clause 2.1 above.

Schedule 2

This Schedule contains a general Code of Conduct which the Coach must abide to, along with any other relevant codes, rules and laws of the Club, the LTA and TCUK.  Should the Club have their own code of conduct, it can be inserted here.
Schedules 3 and 4
These Schedules contain the current LTA Guidelines for Child Protection and Code of Conduct for People Working with Children.  We strongly recommend that all Clubs have their own child protection policies which, as a minimum, incorporate the standards set out in these Schedules.  Clubs should contact the LTA Child Protection team if they have any questions. 

Signing the agreement

The final agreement should be sent out to the coach in duplicate.  Both copies must be signed by an authorised signatory of the Club, who, in addition to signing, should fill in his/her name and date the signature.  

The coach must then sign both copies of the agreement returning one to the Club and keeping one for his/her own records.
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